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401.650 When may the owner make an ad-
ministrative appeal of a final decision
under this subpart?

401.651 Appeal procedures.
401.652 No judicial review.

AUTHORITY: 12 U.S.C. 1715z–1 and 1735f–
19(b); 42 U.S.C. 1437f note and 3535(d).

SOURCE: 65 FR 15485, Mar. 22, 2000, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 65 FR 15485, Mar.
22, 2000, part 401 was revised, effective Apr.
21, 2000. For the convenience of the user, part
401 remaining in effect until Apr. 21, 2000, fol-
lows the text of this new part.

Subpart A—General Provisions;
Eligibility

§ 401.1 What is the purpose of part
401?

This part contains the regulations
implementing the authority in the
Multifamily Assisted Housing Reform
and Affordability Act of 1997 (MAHRA)
for the Mark-to-Market Program. Sec-
tion 511(b) of MAHRA details the pur-
poses, and section 512(2) details the
scope, of the Program.

§ 401.2 What special definitions apply
to this part?

(a) MAHRA means the Multifamily
Assisted Housing Reform and Afford-
ability Act of 1997, title V of Pub. L.
105–65, 42 U.S.C. 1437f note.

(b) Statutory terms. Terms defined in
section 512 of MAHRA are used in this
part in accordance with their statutory
meaning. These terms are: comparable
properties, expiring contract, expira-
tion date, fair market rent, mortgage
restructuring and rental assistance suf-
ficiency plan, nonprofit organization,
qualified mortgagee, portfolio restruc-
turing agreement, participating admin-
istrative entity, project-based assist-
ance, renewal, State, tenant-based as-
sistance, and unit of general local gov-
ernment.

(c) Other terms. As used in this part,
the term—

Affiliate means an ‘‘affiliate of the
owner’’ or an ‘‘affiliate of the pur-
chaser’’, as such terms are defined in
section 516(a) of MAHRA.

Applicable Federal rate has the mean-
ing given in section 1274(d) of the Inter-
nal Revenue Code of 1986, 26 U.S.C.
1274(d).

Community-based nonprofit organiza-
tion means a nonprofit organization
that maintains at least one-third of its
governing board’s membership for low-
income tenants from the local commu-
nity, or for elected representatives of
community organizations that rep-
resent low-income tenants.

Comparable market rents has the
meaning given in § 401.410(b).

Disabled family has the meaning given
in § 5.403(b) of this title.

Elderly family has the meaning given
in § 5.403(b) of this title.

Eligible project means a project that:
(1) Has a mortgage insured or held by

HUD;
(2) Receives project-based assistance

expiring on or after October 1, 1998;
(3) Has current gross potential rent

for the project-based assisted units
that exceeds the gross potential rent
for the project based assisted units
using comparable market rents;

(4) Has a first mortgage that has not
previously been restructured under this
part or under a Reengineering dem-
onstration program;

(5) Is not described in section 514(h)
of MAHRA; and

(6) Otherwise meets the definition of
‘‘eligible multifamily housing project’’
in section 512(2) of MAHRA.

HUD means the Director of OMHAR
or a HUD official authorized to act in
lieu of the Director, when used in ref-
erence to provisions of MAHRA that
give responsibilities to the Director,
and otherwise has the meaning given in
§ 5.100 of this title.

NA means the National Housing Act,
12 U.S.C. 1702 et seq.

OMHAR means the Office of Multi-
family Housing Assistance Restruc-
turing.

Owner means the owner of a project
and any purchaser of the project.

PAE means a participating adminis-
trative entity as defined in section
512(10) of MAHRA, or HUD when appro-
priate in accordance with section
513(b)(4) of MAHRA.

PCA means a physical condition as-
sessment of a project prepared by a
PAE under § 401.451.

PRA means a portfolio restructuring
agreement as defined in section 512(9)
of MAHRA.
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Priority purchaser means a purchaser
of a project, meeting qualifications es-
tablished by HUD, that is:

(1) A tenant organization;
(2) A tenant-endorsed community-

based nonprofit organization or public
agency; or

(3) A limited partnership with a sole
general partner that itself is a priority
purchaser under this definition.

Rental Assistance Assessment Plan
means the plan described in section
515(c)(2) of MAHRA.

Restructured rent means the rent de-
termined at the time of restructuring
in accordance with section 514(g) of
MAHRA.

Restructuring Plan or Plan means the
Mortgage Restructuring and Rental
Assistance Sufficiency Plan described
in section 514 of MAHRA.

Section 8 means section 8 of the
United States Housing Act of 1937, 42
U.S.C. 1437f.

Section 541(b) claim means a claim
paid by HUD under an insurance con-
tract under authority of section 541(b)
of the National Housing Act, 12 U.S.C.
1735f–19(b).

Tenant organization of a project
means an organization that meets reg-
ularly, whose officers are elected by a
majority of heads of households of oc-
cupied units in the project, and whose
membership is open to all tenants of
the project.

Unit of local government means the
smallest unit of general local govern-
ment in which the project is located.

Voucher means any tenant-based as-
sistance.

(d) Conflicts of interest. Additional
definitions applicable to §§ 401.310
through 401.313 appear in § 401.310.

§ 401.3 Who may waive provisions in
this part?

The Director of OMHAR may waive
any provision of this part, subject to
§ 5.110 of this title.

§ 401.99 How does an owner request a
section 8 contract renewal?

(a) Requesting Restructuring Plan. An
owner may request a section 8 contract
renewal as part of a Restructuring
Plan by, at least 3 months before the
expiration date of any project-based as-

sistance, certifying to HUD that to the
best of the owner’s knowledge:

(1) Project rents are above com-
parable market rents; and

(2) The owner is not suspended or
debarred or has been notified by HUD
of any pending suspension or debar-
ment or other enforcement action, or,
if so, a voluntary sale transfer of the
property is proposed in accordance
with § 401.480.

(b) Eligible but not requesting Restruc-
turing Plan. If an owner is eligible for a
Restructuring Plan but requests a re-
newal of project-based assistance with-
out a Plan, in accordance with the ap-
plicable requirements in § 402.6 of this
chapter, HUD will consider the request
in accordance with § 402.4(a)(2) of this
chapter.

(c) Not eligible for Restructuring Plan.
Section 402.5 of this chapter addresses
renewal of project-based assistance for
a project not eligible for a Restruc-
turing Plan. An owner of such a project
may also request renewal under § 402.4.

§ 401.101 Which owners are ineligible
to request Restructuring Plans?

(a) Mandatory rejection. The request
of an owner of an eligible project will
not be considered for a Restructuring
Plan if the owner is debarred or sus-
pended under part 24 of this title.

(b) Discretion to reject. HUD may also
decide not to accept a request for a Re-
structuring Plan if:

(1) An affiliate is debarred or sus-
pended under part 24 of this title; or

(2) HUD notifies the owner that HUD
is engaged in a pending suspension, de-
barment or other enforcement action
against an owner or affiliate, and the
grounds for the pending action are in-
cluded in § 401.403(b)(2)(ii).

(c) Exception for sale. This section
does not apply if a sale or transfer of
the property is proposed in accordance
with § 401.480.

Subpart B—Participating Adminis-
trative Entity (PAE) and Port-
folio Restructuring Agreement
(PRA)

§ 401.200 Who may be a PAE?
A PAE must qualify under the defini-

tion in section 512(10) of MAHRA. It
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